STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,536
g
)
Appeal of )
| NTRODUCTI ON

The petitioners appeal a decision of the Departnent of
Social Welfare termnating their ANFC-UP grant based on their
alleged failure to continue to neet the criteria for
unenpl oyed parents or any ot her ANFC deprivation factor.

FI NDI NGS OF FACT

1. The petitioners, a married couple with two preschool
aged children, were found eligible for ANFC i n August of 1990
based on the husband's neeting all the criteria for an
"unenpl oyed parent”. The husband is a twenty-six year old
graduate of a technical high school

2. The petitioner was referred to the Reach Up program
where an enpl oyability plan was devel oped for him That plan
i nvol ved assi stance in seeking enploynent either in his own
field, carpentry, or a related field which paid at |east $6.00
per hour or nore, the wage he had been earning before he was
laid off due to lack of work in the construction trades.

3. The husband fulfilled the requirenments of his
enpl oyability plan but after over a year and a half was unable
to find enploynment in his field. 1In the Spring of

1992, the husband di scussed training in a different field



Fair Hearing No. 11, 536 Page 2

with his Reach Up counselor. Wile the counsel or encouraged
himto take such action, she warned the husband t hat
becoming a full tinme student m ght jeopardize his ANFC
status. She also told himthat the program he proposed, a
two year associate's degree in business technol ogy and

mar keti ng, was probably too I engthy to get Reach Up

assi stance. I n her experience, unenployed parents in the
Reach Up programrarely get assistance with post-secondary
school ing beyond a scattered course or two which does not
affect their ability to | ook for work.

4. Despite these warnings, which he may not have
conpl etely understood, the husband enrolled as a full-tine
student at a vocational college for the Fall 1992 senester.

The husband currently attends classes approxinately twenty
hours per week and is enployed as a work study student at
the rate of $4.75 per hour for five to seven hours each
week. He has received various grants and |oans fromstate
and federal educational associations. However, he does not
have any noney with which to support his famly. He would
like to look for a weekend job and continue to receive ANFC
benefits until he finds one.

5. On Septenber 29, 1992, the Departnment notified the
petitioners that they would no | onger be eligible for ANFC
effective October 16, 1992 because, as a full-time student,
t he husband no | onger net the definition of an unenpl oyed
parent. Therefore, no deprivation factor existed for the

children. The husband called the Departnent for further
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expl anation of his denial and was told that a person over
twenty-five years of age cannot be a full-tinme student under
the regul ations. The petitioner appeals that decision as
bei ng age discrimnatory.
ORDER
The Departnent's decision is affirned.
REASONS
Under the Departnment's regulations, famlies with both
parents present can becone eligible for ANFC only if one

parent is either incapacitated or unenpl oyed as those terns
are defined in the regulations. WA M 5> 2330. Neither the

husband nor the wife in this case clains to be
i ncapacitated. Therefore, their eligibility depends on one
of themneeting the criteria for unenployed parent. Wen
the petitioners applied for ANFC, it was determ ned that the
husband was the famly's principal wage earner, a
determ nation that has not been disputed by the petitioners.
Therefore, it is the petitioner who nust neet the criteria
for unenpl oyed parent since the first criterion requires
that the person so designated be the famly's principal wage
earner. Anong the criteria which an applicant nmust neet to
be consi dered an "unenpl oyed parent” is the foll ow ng:
An "unenpl oyed parent" is one whose mnor children are
in need because a parent is out of work or is working

part time, providing the parent neets all of the
followng criteria:

6. If a full-tinme student, as defined by the school,
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neets the following criteria:

a. | s under the age of twenty-five (25); and

b. Does not have a high school diploma or its
equi val ent, and

C. I s not in postsecondary education; and

d. | s scheduled to attend classroomtraining at

| east twenty (20) hours per week and actually
attends an average of at |east sixteen (16)
hours per week each nonth.

A recipient nust neet the 100-hour and full-time

student criteria (#3 and #6 above) on an ongoi ng

basis for the assistance group to remain eligible
for ANFC based on unenpl oynent.

WA M > 2333.1

Al t hough the petitioner characterizes his termnation
from ANFC as being age based, it is nore accurate to say
that he is being term nated because he is a full-tine
student. The regul ations basically carve out a snal
exception to the general prohibition against full-tinme
students receiving ANFC-UP for young adults who are trying
to get secondary (i.e. high school) diplonas. The
petitioner here neets neither the age requirenent nor the
secondary education requirenent. Therefore, even if the age
requi renent were found to violate the equal protection |aws,
the petitioner would still be ineligible based on the type
of education he is attending full-tinme and so nust argue
that the latter classification violates principles of equal
protection as well.

In order to prevail on his equal protection claim the
petitioner would be required to show that the Departnent's

eligibility exception for full-tinme secondary students only
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is not rationally related to the purposes of the ANFC
program since no fundanental right or suspect class is

i nvol ved. See Bouvier v. WIlson, 139 Vt. 494 (1981), Inre

Barconb, 132 Vt. 225 (1984).
The petitioner has nade no such showing in this case.
The state Statute authorizing the ANFC program states that:

(a) AId shall be given for the benefit of a dependent
child to the relative with whomthe child is living

unl ess otherw se provided. The anpunt of aid to which
an eligible person is entitled shall be determined with
due regard to the income, resources and mai ntenance
avail able to himand, as far as funds are avail abl e,
shal | provide hima reasonabl e subsi stence conpati bl e
wi th decency and health. The comm ssioner may fix by
regul ati on maxi mum anounts of aid, and act to insure
that the expenditures for the prograns shall not exceed
appropriations for them |In no case may the depart nent
expend state funds in excess of the appropriations for
t he prograns under this chapter.

(b) Ad may include the maintenance of one or both
parents, if in need and in the dependant child's hone,
or arelative with whom a dependent child is living, if
the relative is without sufficient nmeans of support.

33 V.S. A > 1103
That statue al so specifies that a dependent child is:

"a needy child who:

(C Has been deprived of parental support or care by
reasons of:

(ii1) the unenploynent of a parent , and is living
with a relative. However, this subparagraph (iii)
shall be effective only so long as federal grants for
aid and services to needy famlies with children are
avai l able to the departnent for the purposes of this
subpar agr aph.

33 V.S, A > 1101
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The federal regulations at 45 CF. R > 250.21(A)(c)(6)
permt federal financial participation in the unenployed
parent program for state plans which opt to allow a parent
"under age twenty-five who has not conpleted high school or
an equi val ent course of education to neet the unenpl oyed
parent program si xteen hour work requirenent by
participating in educational activities." It nust be
concluded fromthe above that a parent who is over twenty-
five and who has a high school diplom cannot avoid the work
search requirenents of the unenpl oyed parent program by
substituting full-time educational activities and be found
eligible for ANFC under the state statute, since the federa
government wll not contribute assistance for such a
si tuation.

It nmust be concluded, therefore, that the Departnent's
regulation is at least rationally related to the | egislative
purpose at 33 V.S.A > 1101 (I)(QO(iii) to assist unenpl oyed
parents for whomthey can obtain federal financial
participation. As the Departnent's decision to term nate
ANFC i s based squarely on its regul ation, that decision mnust
be upheld. 3 V.S. A > 3091(d). The petitioner is advised
that under the regulations, he may be able to attend his
technical college on a part-tinme basis and still maintain
hi s "unenpl oyed parent"” status. He is urged to discuss this

with his worker.
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FOOTNOTE

1The petitioners do not argue that the wife neets
unenpl oyed parent criteria.
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